STATE OF CALIFORNIA ARNOLD SCHWARZENEGGER, Governor

OFFICE OF ADMINISTRATIVE LAW
300 Capitol Mali, Suite 1250

Sacramento, CA 95814
(916) 323-8225 FAX {916) 323-6826

SUSAN LAPSLEY

Director
Date: May 26, 2009
To: William Bonner
From: Chapter Two Compliance Unit

Subject: 2009 OAL DETERMINATION NO. 13(S)
(CTU2009-0417-01)

{Summary Disposition issued pursuant to Gov. Code, sec. 11340.5;
Cal. Code Regs., tit. 1, sec. 270(f))

Petition challenging as an underground regulation a memorandum concerning
the daily schedule for security Level Il inmates and staff at California State
Prison, Solano

On April 17, 2009, you submitted a petition to the Office of Administrative Law (OAL)
asking for a determination as to whether a memorandum titled “Level III Operations Program
Schedule” (Memorandum} constitutes an underground regulation. The Memorandum was
issued by two facility captains at California State Prison, Solano, and approved by Associate
Warden V. Singh at California State Prison, Solano, on December 28, 2007, The
Memorandum sets forth the daily schedule for security Level Il inmates and staff at
California State Prison, Solano. The Memorandum is attached hereto as Exhibit A.

In issuing a determination, OAL renders an opinion only as to whether a challenged rule is a
“regulation” as defined in Government Code section 1 1342.600' that should have been, but
was not adopted pursuant to the Administrative Procedure Act (APA).* Nothing in this
analysis evaluates the advisability or the wisdom of the underlying action or enactment.
QAL has neither the legal authority nor the technical expertise to evaluate the underlying
policy issues involved in the subject of this determination.

" "Regulation" means every rule, regulation, order, or standard of general application or the amendment, supplement,
or revision of any rule, regulation, order, or standard adopted by any state agency to implement, interpret, or make
specific the law enforced or administered by it, or to govern its procedure.
* Such a rule is called an "underground regulation” as defined in California Code of Regulations, title 1, section 250,
subsection (a):
"Underground regulation” means any guideline, criterion, bulletin, manual, instruction, order, standard of
general application, or other rule, including a rule governing a state agency procedure, that is a regulation
as defined in section 11342.600 of the Government Code, but has not been adopted as a regulation and filed
with the Secretary of State pursuant to the APA and is not subject to an express statutory exemption from
adoption pursaant to the APA.
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Generally, a rule which meets the definition of a “regulation” in Government Code section
11342.600 is required to be adopted pursuant to the APA. In some cases, however, the
Legislature has chosen to establish exemptions from the requirements of the APA. Penal
Code section 5058, subdivision (c), establishes exemptions expressly for the California
Department of Corrections and Rehabilitation:

(c) The following are deemed not to be “regulations™ as defined in Section 11342.600
of the Government Code:
(1) Rules issued by the director applying solely to a particular prison or other
correctional facility....

This exemption is called the “local rule” exemption. It applies only when a rule 1s
established for a single correctional institution.

In In re Garcia (67 Cal.AppAth 841, 845), the court discussed the nature of a “local rule”
adopted by the warden for the Richard J. Donovan Correctional Facility (Donovan) which
dealt with correspondence between inmates at Donovan:

The Donovan inter-institutional correspondence policy applies solely to
correspondence entering or leaving Donovan. It applies to Donovan inmates in all
instances.

The Donovan policy is not a rule of general application. It applies solely to Donovan
and, under Penal Code section 5058, subdivision (c)(1), is not subject to APA
requirements.

Similarly, the rule challenged by your petition applies solely to the inmates of California
State Prison, Solano. It was issued by two facility captains and approved by an associate
warden at California State Prison, Solano. Inmates housed at other institutions are controlled
by those other mstitution’s criteria for the daily schedule for security Level III inmates and
staff. The rule you challenged was issued by the California State Prison, Solano, and applies
only to inmates at California State Prison, Solano. Therefore, the rule is a “local rule” and is
exempt from compliance with the APA pursuant to Penal Code section 5058(c)(1).”

* The rule challenged by your petition is the proper subject of a summary disposition letter pursuant to title 1, section
270 of the California Code of Regulations. Subdivision (f) of section 270 provides:
(f)(1) If facts presented in the petition or obtained by QAL during its review pursuant to subsection {b)
demonstrate to OAL that the rule challenged by the petition is not an underground regulation, OAL may
issue a summary disposition letter stating that conclusion. A summary disposition letter may not be issued
to conclude that a challenged rule is an underground regulation.
(2) Circumstances in which facts demonstrate that the rule challenged by the petition is not an underground
regulation include, but are not limited to, the following:
(A) The chalienged rule has been superseded.
(B) The challenged rule is contained in a California statute,
(C) The challenged rule is contained in a regulation that has beer adopted pursuant to the rulemaking
provisions of the APA.
{DD) The challenged rule has expired by its own terms.
(E) An express statutory exemption from the rulemaking provisions of the APA is applicable to the
challenged rule. (Emphasis added.)
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The issuance of this summary disposition does not restrict your right to adjudicate the alleged
violation of section 11340.5 of the Government Code.

\

U S| Mgé/m
SUSAN LAPSLEY /
Director

~enior Counsel

Copy: Matthew Cate
John McClure
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LEVEL HOPERATIONS PROGRAM SCHEDLILE

The foliewine [Lovel B program schudule i effective pUUR30 bawrs on Mondiy, Tanuary 77007

WAk P
Firet Watch Conlrol Booth Officers, working generai popuistion housing unts (1, 7,345 6,7, 8 1
172 ane H-dorm) shall conduct wake-up somouseements o1 1530, 0545, ane D004 hours,

MEAL RELASE
The fellowimg Level T immates, identified as (Barly Workers and Kosher mmates, shall be reteas
for the moming mest. PLA, VOO C-Side and Comples B Education assigned mmates,

General Frpulation {GP) will fead after o)) "Early Workers” have heen regeived the momsng meul.
Modified program feadimg (i apphcable) will follow. Buildine Gfficers shall sy the datly Ualvek
Fepor i menitor, identifo and ditferontinie berween those inmedes desivoied us ol release apd
GP Jumyigs,

MEAL RELEASE PROCESS

AN and M fueding will be zoconmlished i the following manner: Gfhicers from adjacent houso,
vnits will sssim in the feeding of sach housmg upit, Example: Building Officers from housing units
4.5, and 6 will espond Lo housing uaits 1. 2, and 3 and witl agsist the regularly assiyned housing uni

g
¥

staff in the release of the mmates to the dining fecifity. This procedure will be repated ax the
Building Officers from housing wmts 3, 2 and 3 will respond to housing unit 4, 5, and 6 and assist H
the relense of inmoies to Teedmg.

This procuture will 2iso oceur on Facility 1T as the Buiiding Officers from housmg wis 11, and 12
will respend (o housing units 7 and § and assist in the meal release.

Peogmam Serpennts will randomly teur the housing units during the feeding and provige supervision
during fhe release and rearn of inmates m various housing units. Frogram Sergeants wiil ensure e
staf iz condusting the release i a safe manner, following sound correctional praciices, snd ensuring o
comstant. flow on mmates 1o tie dining hall is achieved. Program Sergeants shall monitor mmate
movement and provide additiona) seeurity for Tmmales rewming to housing units.

S1afT will ensure; inmates report w dining roome for meals i single file line, inmules are properly
afUred, inmates present a currenl adentification card (pheto depicis inmates appearamce}, If he
imate’s uppearance has changed the inmate will be ducated 10 Receiving and Release (R&R) whore
he will be chareed $5.00 for 2 new 1dentification card.
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LEVEL

Page 2

11 OPEHATIONS PROGIRAM SCHEDULE

MEDCATION RIELEASE

Tmates who are suthermzed to receive medicotom mm be relessed wath e housimye umts, They
shall ger their medicabon while envoute to thelr meak. Inmates will not be allowed Lo rerurn 1o the
medication lipe from their housme amt 1o retrieve medication afier the meyl

HOUSING UNIT RELEASE

Assimied mmates, nol o their regokay duy off. upon being released for the morning meal, will repor
divectly to the diming camplex fov feedmg and medicavon {if applieable) and shall veput w thetr
work/feducaton ussaigmment.

Imzte Workers will not have ascess to then sgsivned housing unns once released Tor the meal,
uniess their elass or work has been cunceled,

Inmates who are not assigned, or on their regular day of ! (RDO). will recebve thew mesl, medication
(if applicabie} and report directly to their assigned housing unit and czll for mmmate accountabifity,

YARD! DAYROOM PROGRAM

Stafl shall utilize the daily Unlock Report fo identify inmates prier to yard refease. Inmales who
refused to go 1o work or faijed to go to work are not allowed on the exercise yard, or in the dayroam
during their regular assigned work hours, and wilj rematn m their vell.

Level TII Yard Program:

Yard hours:
S AM merming yard, (0830 hours to 1145 howrs), (depending on completion of mmaie
accountabitity and feedimg).

% At 1015 hours there will be an In-line onby, from yard Lo the cell

AL 1210 hours, Inmates assipned to Education B will umeluasao to Teturn to their assignment,

> PM afternoon ymd, {1215 hours 1o 1600 hours), per yard schedule.

% At 1415 hours, there will be zn In-hine only, from yard o the cell.

- At 1515, 1530 and 1345 hours, Immates returning from their work assignments will be
afforded one-way access inte the building for showering, A shower list will be
formulated and used to ensure 2l inmate workers attain a shower.  showers are not
completed then showers will continue throughout the dayroom program.

»  PM evening vard, (at approximately 1900 howrs to 2100 hours), will hegim at the completion

uf the evening feeding and close at 210¢ hours. Evening Yard s for ATA assipned workers
only, per attuched schedule.
¥ AL 2000 hours there will be an In-line only, from yard to the cell.

Level 1T Dayreow Program: On odd or even days cach fier will have sccess Lo the dayroom area
per the Leve) HI program schedule,

Ay fnmate participiiing i dayromn progran who peeds 1o use the restroom witl be afforded «
o=y into their respective celly where they will resalti intil the next schedwled unlock.

Tnloek Procedure - for Yard Outtine: Yard Oulline's shall b conducted m the fellowing munmer.
Example; Al (830 hours, Both Door officers fom the adjacent building wiil proceed 1o their sister
buiiding, } for 2, 2 for 4, 5 for 6, 7 for & 13 for 12 ele.. and assist w the Yard Cutline. The agsistance
! ) i fhe following manmer, stafl from the sister Baldding will posi themselves in
Puct random clothed budy searches of inmates leaving the uilding

LEVELTI OPERATIONS PROGRAM SCHEDTLE

Page 6 of §



2009 QAL Determination No,13(8)
CTU2009-0417-01

TO BE POSTED IN ALL HOUSING UNETS

Level I Program Schedule: The GP housmg umit unlovks
(inline and outline) portion of the schedule s not flexible and
ghall be followed.

= 0600 hours Mormnimg Meal and Medication Release
(745 hours mefmt‘f‘ ting

» 0830 hours Yard Opens, Dayroom opens following,
» 1013 hours Inline only

= 1130 hours Dayroom recall

> 1145 hours Inline, Yard Closed, dayroom closed.

¥ 1210 hours Education unlock

¥ 1215 hours Yard opens, cutline, Close A inmates

hours Inline only

7 ‘%,f

NSO
—t el et

5 hours Worker Inline

0 hours Worker finh’nc

3 hours Worker Inlin

50 hours Dayroom clo sed with exception of worker
showers.

1600 hours Iniine/Yard Closed workers showers

continue

» 1615 hours Staff meeting

1700 hours Mandatory Standing Count
1715 hours Upon Clearing of Count, Meal Release
1900 hours Yard Program upon completion of evening

meal.

4
]
1
released when count clears,
15
]
3

1
!

7

v

\%f

YOV Y

» 2000 hours Inhine only.

7 2050 hours dayroom closed. f

5 2100 hours Inline/End of Program. 5>\/\/

> 2130 hours Count. R
hours Coun %//"/\ﬁ\
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L

AM yard:

0R30 - 1145 hours
¢ On odd numbered days, 1% Tier has AM yard, 2

Facility 1l Yard Schedule

(subject to change without notice)

Afterncon yard:

1215 -

1600 hourg

Evening Yard:

1900 - 2160

2™ Tier has dayrcom. For the afterncan yard the fiers will

switch. Buildings 11, depending on Ad-Seg overflow status and H-Dorm will hiave access te both yards,
« On even numbered days, 2" Tier has AM yard, 1% Tier has dayroom. For the aftarnoon yarc the tiers will

switch. Buildings 11,

depending on Ad-Seg overflow status and H-Dorm will have access fo both yards,

« A1A tier assignmenis for the evening program will be the same as whatever the morning assignments

were.

» Yard unlock will oceur first,

« immates do not-have a choice of dayroom or yard.

Once ail authorized inmates are released fo the yard, secure the sallyport
doors and conduct a dayroom uniock for authorized inrfiates per this scheduie, Dayroom recall will occur
just prior to vard recall at 1130 hours, 1545 hours and 2050 hours.

tier then he will remain in his ceil.
« Monday-Sunday: Yard cioses for count 1145-1215,

+ Weekend, Holiday vard:

One fier vard, one tier dayroom,
¢ A28 inmates will program with their assigned tier Monday through Friday, no evening program, and no
program on weekends. AZB inmates will be allowed to shower just prior to a confirmec visit,

if an inmate does not want to pragram with assigned

Al/Afassianed and unassignedi Red Dard nmales ONLYT With assigned ier

SUNDAY MONDAY TUESDAY WEDNESDAY THURSDAY FRIDAY SATURDAY
1 NO A28B's | 2 3 4 5NO A2R'S
Bldgs. 7,8,11,12, HD Bidgs. 7.5,14,12, HD Bidge, 7,8.11,12, B E!dgs 7.8.11,1%, HD Bidgs, 78,1142, HD
A 4 tier yard A 2™ tier yard Ad A e yard AM 2™ tiar vard AR 1 er yard
Blegs. 7.8,11,12, HD Bidps. 7,5,11.12, HD Bidgs. 7,811,712 HD Ridgs, 7.8,11,12.HD Bldgs. 7.8,14,12, HD
ARG 2™ tier deyronm AN 17 tier dayroom | AM 2% lim dayroom AM 1Y e dayroom AN 2™ tlet dayroom
6 NO A2B'S 7 8 g 10 11 12 NO A2B'S
Bidgs. 7,8,1112, HD Biggs. 7,8,11,42, HD Bldgs, 7.6,11 12, HD Blogs, 7,811,312, HD Ritys, 7,8,11,12 KD Bldgs. 7.8,14,12, HD Bldgs, 7,8,11,12, 1D
A 2™ lier yarg AN 1 tier yard A 2™ der yard AM 1" tier yard AM 2™ (iar yard AR lier yard Al 2™ ther yard

Bldgs. 7.8,11,12, KD
Ad TV tier gayroom

oldgs. 7,811,124, HD
Al 2% tier dayropm

Bidgs. 7,8,1%,12, HD
A 1Y tier dayroom

Bidgs. 7,0,11,12, HD
Al 2™ fter dayroom

Bldgs. 7.8,11,12, HD
M 1" ties dayroem

Bildags. 7,8,171,12, HD
Al 2 lier dayropm

Bldgs. 7,014,712, HD
Al 1% tier dayroom

13.NO AZB'S
Bidgs. 7.8,11,32, HD
Ak T Sier yprd

Bidgs. 7,6,11,12, HD
AR 2 lter dayroom

14

Bidgs. 7,8,11,12, HD
A 2™ tier yard

Bitgs. 7,8,11,12, HD
Al ¥ tier dayeoom

15

Bldys, 7,8,11,12, HD
AR 17 tinr yard
Blugs, 7.8,11,12, HD
2t 2™ tiar dayroom

16

Bidgs. 7,0,11,12, HO
Al 2™ tter yard

Bidys. 7,8,11,12, HD
Al 1 tier dayroom

17

Ridgs, 7,0,41,12, HD
A 1Y har yaed
Bidgs. 7,8,11,12, HD
AN 2™ tler dayronm

18

Bidgs. 7,8,71,42, HD
AM 2™ lier yard
Bidgs. 7,891,112, HD
At 1Y tier dayroom

19 NO AZB’S
Bidgs, 7,0.34,52, HD
AM 1" tier yaed

Bidgs. 2,8,11,72, HD
AR 2™ lier GayToom

20 NO AZB'S
fidys. 7,0,11,12, HD
A 2™ tier yard

Biggs, 7,8,11,12, HD
Al 1 Ger dayeoom

21 NO A2B's
Bldgs. 7,8,11,12, HD
AW 1 tier yart

Bldgs. 78,114,712, HD
Ad 27 Hor dayroom

22

Bldgs. 7,B,11,12, HD
AR 2™ tier yard
Blags. 7,8,11,12, HD
AM 1Y tier dayroom

23

Bidgs. 7,5,11,12, HD
Al 1* fier yard

Bldgs. 7,8,11.12, HD
AM 2™ tier dayroom

24

Bldgs, 7,6,11,12, HE
AW tier yard

Ddgs, 7,6,11,12, HE
AN 1Y tler dayroam

25

Bidgs. ¥.8,11,10HD
Al 1% ter yard
Bidys, 70,11 12,60
A 2™ tier dayrocom

26 NO A2B'S
Bidgs. 7.8,11,12, Hb
A 2™ tier yaro

Bldgs, 7,8,11.42, HD
AM 1Y Yer duyroom

27 NO A2B'S
Mlays, 7,811,112, HD
apt 1™ tier yard

Hidys. 7,6,11,42%, HD
Akh 2™ tier dayroom

28

Bldgs. 7,8,11,42, HD
Al 2™ ter yard
Bidgs. 7.8,41,12, HO
AB™ tier dayroom

29

Bitgs, 7,8,11,12, HO
Al 1Y tler yard
Bldgs, 7,8.14,12, HR
Al 2™ tier dayroom

30

Bldgs. 7,0,43,42, HD
£ 2™ e yard
Bldgs, 7,511,412, HD
AW 1T fier dayruom

Ky

Bidys. 7,8,11,12, HD
AM 1™ tier yard
RBilgs. 7,811,124, HD
Ak 2™ tter dayroom

MORNING UNLGCK SCHEDULE

AFTERNOON UNLOCK SCHEDULE

4745 — 0815 Siaff Meeting
0030 ~ Yard Opens

1018 - In-line

1145 - \af! Pe/‘aH

—qu/

NUEHr\i

1215 — Yard Opens

1415 - in-Line

1515 - Workers Iin-Ling
1530 - Workers In-Line

1600 - Yard Recatl
1615 ~ 16845 Siafl Meeting

\/ —:".._””:JL_V‘\, j’

V. BINGH ; /

EVENING YARD
1900 — Yard Opens

2000 -

in-Line

2100 ~ Yard Recall
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