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- Subject: - 2011 OAL DETERMINATION NO. 8(S)

(CTU2011-0418-02)
(Summary Disposition issued pursuant to Gov. Code, sec. 11340.5;

Cal. Code Regs., tit. 1, sec. 270(f))

Petition challenging as an underground regulatlon California Code of Regulations,
title 15, section 3084.1

~ On April 18,2011, you submitted a petition to the Office of Administrative Law (OAL) asking

for a determination as to whether California Code of Regulations, title 15, section 3084.1

‘constitutes an underground regulation. The challenged rule is attached hereto at Exhibit A.

" In issuing a determination, OAL renders an opinion only as.to whether a challenged rule is a

"regulation" as defined in Government Code section 11342, 600,' which should have been,
but was not adopted pursuant to the Administrative Procedure Act (APA). Nothing in this
analysis evaluates the advisability or the wisdom of the underlying action or enactment.

If a rule meets the definition of a regulation in Government Code section 11342.600, but was not
adopted pursuant to the APA, it may be an “underground regulation” as defined in California

- Code of ReguIations, title 1, section 250:

The following definitions shall apply to the regulations contained in this chapter:

(a) "Underground regulation" means any guideline, criterion, bulletin, manual,
instruction, order, standard of general application, or other rule, including a
rule governing a state agency procedure, that is a regulation as defined in
Section 11342.600 of the Government Code, but has not been adopted as a
regulation and filed with the Secretary of State pursuant to the APA and is not
subject to an express statutory exemption from adoption pursuant to the
APA... (Emphasis added.)

The section you challenge as an underground regulation, California Code of Regulations, title 15,
section 3084.1 was properly adopted and filed with the Secretary of State pursuant to the APA

! ”Regulation" means every rule, regulation, order, or standard of general application or the amendment, supplement,
or revision of any rule, regulation, order, or standard adopted by any state agency to implement, interpret, or make
specific the law enforced or administered by it, or to govern its procedure.
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on May 18, 1989, as an emergency regulation. The Certificate of Compliance for the emergency
regulation was properly adopted and filed with the Secretary of State pursuant to the APA on
October 10, 1989. The section has been amended several times. The most recent amendment to
the section was properly adopted as an emergency and filed with the Secretary of State pursuant
to the APA on December 13, 2010, and operative on January 28, 2011. The Certificate of
Compliance for this emergency must be submitted to OAL for review no later than July 7, 2011,
for review or the emergency language will be repealed by operation of law on the following day.

For the reason d1scussed above, we find that the rule challenged by your petltlon is not an
underground regulat1on

The issuance of this summary disposition does not restrict your right to adjudicate the alleged
violation of section 11340.5 of the Government Code. :

_ L

L ) VA Cgnes
Debra M. Cornez g
Assistant Chief Counse

" . Acting Director

Kathleen Eddy
Senior Couns

Copy:: Matthew Cate

2 The rule challenged by your petition is the proper subject of a summary disposition letter pursuant to title 1, section
270 of the California Code of Regulations. Subdivision (f) of section 270 prov1des
(H)(1) If facts presented in the petition or obtained by OAL durmg its. review pursuant to subsection (b)
demonstrate to OAL that the rule challenged by the petition is not an underground regulation, OAL may
issue a summary disposition letter stating that conclusion. A summary disposition letter may not be issued
to conclude that a challenged rule is an underground regulation.
(2) Circumstances in which facts demonstrate that the rule challenged by the petmon is not an underground
regulation include, but are not limited to, the following::
(A) The challenged rule has been superseded.
(B) The challenged rule is contained in a California statute.
(C) The challenged rule is contained in a regulation that has been adopted pursuant to the rulemakmg
provisions of the APA.
(D) The challenged rule has expired by its own terms.
(E) An express statutory exemption from the rulemaking provisions of the APA is applicable to the

challenged rule. (Emphasis added.)
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Title 15. Crime Prevention and Corrections

Division 3. Adult Institutions, Programs and Parole

Chapter 1. Rules and Regulatlons of Adult Operations and Programs
Article 8. Appeals .

§ 3084.1. Right to Appeal.

The appeal process is intended to provide a remedy for inmates and parolees with identified grievances
and to provide an administrative mechanism for review of departmental policies, decisions, actions, '
conditions, or omissions that have a material adverse effect on the welfare of inmates and parolees. All
appeals shall be processed according to the provisions of ‘Article 8, Appeals, unless exempted from its
provisions pursuant to court order or superseded by law or other regulations.

(a) Any inmate or parolee under the department's jurisdiction may appeal any policy, decision, action,
condition, or omission by the department or its staff that the inmate or parolee can demonstrate as
having a material adverse effect upon his or her health, safety, or welfare.

(b) Unless otherwise stated in these regulations, all appeals are subject to a third level of review, as
described in section 3084.7, before administrative remedies are deemed exhausted. All lower level
reviews are subject to modification at the third level of review. Administrative remedies shall not be
considered exhausted relative to any new issue, information, or person later named by the appellant that
was not included in the originally submitted CDCR Form 602 (Rev. 08/09), Inmate/Parolee Appeal
which is incorporated by reference, and addressed through all required levels of administrative review
up to and including the third level. In addition, a cancellation or rejection dec1s1on does not exhaust

administrative remedies.

(c) Department staff shall ensure that inmates and parolees, including those who have difficulties
communicating, are provided equal access to the appeals process and the timely assistance necessary to

part1c1pate throughout the appeal process.

(d) No reprisal shall be taken’ against an inmate or parolee for filing an appeal. This shall not prohibit
appeal restrictions against an inmate or parolee abusing the appeal process as defined in section 3084.4,
nor shall it prohibit the pursuit of dlsc:1pl1nary sanctions for v1olat10n of department rules.

(e) The department shall ensure that its departmental appeal forms for appeal of dec131ons, actions, or
' policies within its jurisdiction are readily available to all inmates and parolees. :

(f) An inmate or parolee has the right to file one appeal every 14 calendar days unless the appeal is
accepted as an emergency appeal. The 14 calendar day perlod shall commence on the day following the

appellant's last accepted appeal.

(g) An appellant shall adhere to appeal filing time constraints as defined in section 3084.8.

Note: Authorlty cited: Section 5058, Penal Code. Reference: Sections 832. 5(a) and 5054, Penal Code;
Civil Rights of Institutionalized Persons Act; Title 42 U.S.C. Section 1997 et seq., Public Law 96-247,
94 Stat. 349; Section 35.107, Title 28, Code of Federal Regulations; and Wolff v. McDonnell (1974)

418 U.S. 539, 558-560.
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1. New section filed 5-18-89 as an emergency; operative 5-18-89 (Regtster 89, No. 21). A Certificate of
Compliance must be transmitted to OAL within 120 days or emergency language will be repealed on 9-
15-89. For prior history, see section 3003. ‘

2. Certificate of Compliance as to 5-18-89 order including a clarifying change of subsection (b)
transmitted to OAL 9-7-89 and filed 10-10-89 (Register 89, No. 41).

3. Amendment of subsectlon (a) ﬁled 1-16-92; operative 2- 17- 92 (Reglster 92, No. 13).

4. Amendment of subsections (a) and (d), new subsection (e), and amendment of Note filed 12-23-96 as
an emergency; operative 12-23-96 (Register 96, No. 52). Pursuant to Penal Code section 505 8(e), a
Certificate of Compliance must be transmitted to OAL by 6-2-97, or emergency language w1ll be
repealed by operation of law on the followmg day. ‘

5. Amendment of subsections (a) and (d), new subsection (e), and amendment of Note refiled 5-29-97 as
an emergency; operative 6-2-97 (Register 97, No. 22). A Certificate of Compliance must be transmitted
to. OAL by 9-30-97 or emergency language will be repealed by operation of law on the following day.

6. Editorial correction of History5 (Register 97, No. '24).

7. Certificate of Compliance as to 5-29-97 order, including amendment of subsections (a) and (e),
transmitted to OAL 9-25-97 and ﬁled 11-7-97 (Register 97, No. 45).

8. Amendment of subsection (c) filed 9-13-2005; operative 9-13- 2005 pursuant to Government Code
section 11343.4 (Register 2005, No. 37).

9. Amendment of subsection (¢) and amendment of Note filed 11-3-2006 as an .emergency; operative 1 1-
3-2006 (Register 2006, No. 44). Pursuant to Penal Code section 5058.3, a Certificate of Compliance
must be transmitted to OAL by 4-12-2007 or emergency language w1ll be repealed by operatlon of law

on the followmg day.

10. Certificate of Compliance as to 11-3-2006 order transmitted to OAL 3-12-2007 and filed 4-19- 2007 '
(Register 2007, No. 16). _

11. Amendment of section and Note filed 12-13-2010 as an emergency; operative 1-28-2011 (Register
2010, No. 51). Pursuant to Penal Code section 5058.3, a Certificate of Compliance must be transmitted
to OAL by 7-7-2011 or emergency language will be repealed by operation of law on the following day.



