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2016 OAL DETERMINATION NO.2
(OAL MATTER NO. C1'U2016-0219.01)

REQUESTED BY: ANGELO ESCALAI~ITE

CONCERNING: Sensitive Needs Yard Placement Considerations; Memoranda
dated .February 19, 2042, June 24, 2003 and February 14, 2012,
Issued by the Department of Corrections and Rehabilitation.

DETERMINATION ISSUED PURSUANT TO .GOVERNMENT
CODE SECTIQN 11340.5,

i' i,

A determination by the Office afAdministrative Law (OAL) evaluates whether or not an
action or enactment by a state agency complies with California administrative law governing
how state agencies. adopt regulations. Nothing in this analysis evaluates .the advisability or the
wisdom of the underlying action or enactment. Our review is limited to the sole issue of
whether the challenged rule :meets the definition of "regulation" as defined in Government
Code section 11342.600 and is subject to the Administrative Procedure Act (APA). If a rule
meets. the definition of "regulation," but was .not adopted pursuant to the APA and should
have been, it is an "underground regulation" as defined in California Code of Regulations
(CCR), title 1, section 250.1 OAL has. neither the legal authority nor the technical expertise to
evaluate the underlying policy issues .involved in the subject of this. deternunation.

~.

The rules challenged as underground regulations are three memoranda from the California
Department of Corrections and Rehabilitation (Department). The first of the three
memoranda is titled "Sensitive Needs Yard [SNY] Placement Considerations," dated
February 19, 20Q2 (attached as Exhibit A). It was modified. by a memorandum dated June 24,
2003 (attached as Exhibit B), and reaffirmed in a memorandum dated February 14, 2012
(attached as Exhibit C). The three memoranda will collectively be referred to as
«Memoranda."

1 As defined by title 1, section 250{a), an
"Underground regula#ion" means any ,guideline, criterion, bulletin, manual,.instruction, order,
standard of general application, or other rule, including a rule governing a state agency
procedure, that is a regulation as defined in Section 11342.600 of the Government Code, but
has not been adopted as a regulation and filed with the Secretary of State pursuant to the APA
and is not subject to an express statutory exemption from adoption pursuant to the APA.
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OAL determines that the challenged rules contained in the Memoranda meet the definition of
"regulations" that. should have been adopted pursuant to the APA, but were not.

FACTUAL BACKGROUND

On February 19, 2016, Angelo Escalante (Petitioner) submitted a petition to OAL challenging
the Memoranda as underground regulations.

OAL accepted the petition for consideration on Apri119, 2016. The. petition was published in
the California Regulatory Notice Register (Notice Register) on May 6, 2016. Comments from
the public were solicited until June b, 2016. No comments were received. The Department
declined to submit a'response tothe petition which would have been due by June 20, 2016.

The February 19, 2002 memorandum titled "Sensitive Needs Yard Placement
Considerations," was signed by Larry Witek, the Department's Deputy Director, Institutions.

The February 19, 2002 memorandum was modified by a June 24, 2003 memorandum titled
"Modification to Memorandum Dated February 19, 2002, Sensitive Needs Yard Placement
Considerations, regarding Housing Sensitive Needs Yard Eligible Inmates with Unresolved
Enemy Concerns." The June 24, 2003 memorandum was signed by W.A. Duncan, the
Department's Deputy Director, Institutions Division.

The February 19; 2002 memorandum was subsequently the subject of a February 14, 2012,
memorandum titled "Sensitive Needs Yard Placement Consideration for Validated Prison
Gang Dropouts." It is signed by R. J. Subia, the Department's Director, Division of Adult
Institutions. All. three memoranda are addressed to Wardens and Classification Staff, as well
as others.

The February 14, 2012 memorandum reaffirms the February 19, 2002 memorandum, stating
that "inmates validated as active or inactive prison gang members or associates by the Office
of Correctional Safety (OCS) are. ineligible. for SNY placement. Only those validated inmates
whose status has been changed to ̀ dropout' by OCS may be considered for SNY placement."
The February 14, 2012 memorandum indicates that in unique cases, where a compelling
reason exists, SNY placement may be considered for an inmate who does not meet the criteria
articulated in the three memoranda.

Inmates who indicate a desire to be removed from a validated status, i.e., as being associated
with a Security Threat Group (STG), go through a process called debriefing .(the process by
which an inmate is determined by the Department to have dropped out of a Security Threat
Group, or gang) and transferred from being a validated gang member {or associate} to being a
"dropout." The debriefing process is to provide information about- the STG's "structure,
activities, and affiliates." {CCR, title 15, section 3378.5 (b)). The debriefing is a long
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process, often lasting many months, where the inmate provides detailed information about
their past, including in-depth criminal activity, which is reviewed and evaluated by
Department staff (See sections 3378.5 and 3378.6 of title 15 of the CCR). Only fully
debriefed inmates, as designated by the. Department, are eligible for SNY placement
according to the Memoranda.

In addition, the. Memoranda challenged as underground regulations establish SNY placement
far certain inmates pursuant to specific criteria, and establish procedures for when and how to
assign SNY housing. Article 7 of title 15 of the CCR, titled "Segregated Housing," deals with
various types of segregated housing for inmates. A search of this and other articles in title 15
did not reveal regulations concerning this type of SNY housing, or regulations detailing the
criteria established in the attached Memoranda.

1 • i' ~ ~

Government Code section 11340.5, subdivision{a), provides that:

(a) Na state agency shall issue, utilize, enforce, or attempt to enforce any
guideline, criterion, bulletin, manual, instruction, order, standard of general
application, or other rule, which is a regulation as defined in [Government
Code] Section 11342.600, unless the guideline, criterion, bulletin, manual,
instruction, order, standard of general application, or other rule has been
adopted as a regulation and filed with the Secretary of State pursuant to [the
APA].

When an agency issues, utilizes, enforces, or attempts to enforce a rule in violation of
Government Code. section 11340.5 it creates an underground regulation as defined in title 1,
California Code of Regulations, section 250.

OAL may issue a determination as to whether or not an agency has issued, utilized, enforced,
ar attempted to enforce a rule that meets the definition of "regulation" as .defined in
Government Code section 11342.600 and should have been adopted pursuant to the APA
(Gov. Code sec.11340(b)). An OAL determination is not enforceable against the agency
through any formal administrative means, but it is entitled to "due deference" in any
subsequent litigation of the issue pursuant to Grier v. Kizer (1990) 219 Ca1.App.3d 422 [268
Ca1.Rptr. 244].

. ~~

(JAL's authority to issue a determination extends only to the limited question of whether the
challenged rule is a "regulation" subject to the APA. This analysis will determine (1) whether
the challenged rule is a "regulation" within the meaning of Government Code section
11342.600, and..{2) whether the..challenged rule falls within any recognized exemption from
APA requirements.

A regulation is defined in Government Code section 11342.600 as:
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...every rule, regulation, order, or standard of general application or the
amendment, supplement, or revision of any rule, regulation, order, or standard
adopted by any state agency to implement, interpret, or make specific the law
enforced ar administered by it, or to govern its procedure.

In Tidewater Marine Western, Inc. a Victoria Bradshaw (1996) 14 Ca1.4tb 557, 571 [59
Ca1.Rptr.2d 186], the. California Supreme Court found that:

A regulation. subject to the Administrative Procedure Act (APA} (Gov. Code,
§11340 et seq.} has two principal identifying characteristics. First, the agency
must intend its rule to apply generally, rather than in a specific case. The rule
need nat, however, apply universally; a rule applies generally so long as it
declares how a certain class of cases will be decided. Second, the rule must
implement, interpret, or make specific the law enforced or administered. by the
agency, or govern the agency's procedure (Gov. Code, §11342, subd. (g)).2

As stated in Tidewater, the first element. used to identify a "regulation" is whether the rule
applies generally. As Tidewater points out, a rule need not apply to all persons in the state of
California. It is sufficient if the rule applies to a clearly. defined. class of persons or
situations 3

The challenged rules in the attached Memoranda affect current and future inmates. Certain
inmates are allowed to be housed in these SNY placements based upon the criteria established
in the Memoranda.. The Memoranda concern current and future inmates under the custody of
the Department and. those inmates who. seek placement. in the SNYs. The special housing
arrangement will be e~rtended to some, but not all inmates, as identified in the Memoranda.
Only those from STGs designated as "dropouts" are eligible. The Memoranda affect current
and future inmates who may want. to be placed in a SNY,

T`he Memoranda, therefore, apply generally to inmates throughout the state, and so the first
element of ?'idewater is met.

The second element used to identify a "regulation" as stated in Tidewater is that the rule must
implement, interpret or make specific the law enforced or administered by the agency, or
govern the agency's procedure.

Penal Code section 5054, states in part:

Commencing July 1, 2005, the supervision, management and control of the
state prisons, and the responsibility for the .care, custody, treatment, training,
discipline and employment of persons confined therein are vested in the .
Secretary of the Department of Corrections and Rehabilitation.

2 Secrion 11342(g) was re-numbered in 2000 to section 11342.600 without substantive change.
3 See also Roth v. Department Of tJeteransAffairs, (1980)110 Ca1.App.3d 14,19; 167 Ca1.Rptr. 552, 557.
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The director may prescribe and amend rules and regulations for the
administration of the prisons and for the administration of the parole of persons
sentenced under Section 1170 except those persons who meet the criteria set
forth in Section 2962. The. rules and regulations shall be promulgated and filed
pursuant to .Chapter. 3.5 (commencing with Section 11340) of Part 1 of
Division 3 of Title 2 of the Government Code [the APA], except as otherwise
provided in this section and Sections SQ58.1 to 5058.3, inclusive. All rules and
regulations shall, to the extent practical, be stated in language that is easily
understood by the general public.

The Memoranda indicate which inmates will be allowed to participate in the SNY placement,
as well as how inmates are .allowed in and out of the SNYs. Thus, the Memoranda establish
administration criteria for management of the prisons, as well as provide for procedures for
housing inmates at those institutions. The Memoranda thereby implement, interpret and make
specific Penal .Code sections 5054. and 5058.

The Memoranda, therefore, meet. the definition of "regulation" in Government Code section
11342.6Q0.

The final issue to examine is whether the Memoranda fall within an express statutory
exemption from the APA. Exemptions from the APA can be general exemptions that apply to
all state rulernaking agencies. Exemptions may also be specific to a particular rulemaking
agency or a specific program. Pursuant. to Government -Code section .11346, the procedural
requirements established in the APA "sha11 not be superseded or modified by any. subsequent
legislation except to the extent that the legislation shall do so ex~uressly." (Emphasis added.)

The Department has .not identified an express statutory exemption from .the APA that would
apply to the Memoranda, nor did OAL find such an exemption.

Generally, a rule which meets the definition of a "regulation" in Government Code
section 11342.600 is required to be adopted pursuant to the APA. In some cases;
however, the Legislature has chosen to establish exemptions from the requirements
of the APA. Penal Code section SQ58, subdivision (c), establishes exemptions
expressly for the Deparhnent:

(c) The following are deemed not to be "regulations" as defined in
Section 11342.600 of the Government Code:

(1) Rules issued by the director. applying solely to a particular prison or
other correctional facility....

This exemption is called the "local rule" exemption. It applies only when a rule is
established for a single correctional institution.

In In re Garcia (67 Cal.App.4`" 841, 845), the court discussed the nature of a
"local rule" adopted by the warden for the Richard J. Donovan Correctional
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Facility (Donovan) which dealt with correspondence between inmates at Donovan.
The court indicated that only policies that dill not apply generally would meet the
requirements of the. "local rule" exemption.

The challenged rules in this case, the Memoranda, do not apply to only one. institution, but
provide rules generally applicable to all inmates throughout the state. The Memoranda
establish criteria to determine which inmates will be allowed to participate in the SNY
placements. Therefore, the rules contained in the Memoranda are not "local rules," and do
not fall within the local rule exemption.

OAL did not receive any public comments.

AGENCY RESPONSE

The Department declined to respond to the petition..

CONCI,IJSION

In accordance with the above analysis, OAL determines that the rules contained in the
Memoranda meet the definition of "regulations" that should have been adopted pursuant to
the- APA, but were not.

Date: September 6, 2016 _~~~~~~,~~,`~, l.~i'L~~Q,.,
Debra M. Cornez
Director

Assistant Chief Cpunsel

cc: Scott Kernan, Secretary
Timothy Lockwood, Chief
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subject: SEhlSITIVE NEEDS ~''ARD PL~'►CEMEl~tT ~C~t+1SlI~~RATlt?~VS~.~ '~G x~
This m~m~rmdum responds #o staffs request #nr fir c#ion reaardino making Sensitive--e~rtl t'S Y) placement decisions. The fiollowin~ are some considerations and the
SNY housing phii~sop y. o not m#erpret these sidelines as rigid cei~eria; the deersi~n
to place an ~nmate in a StJY a ays re uires a case- -ca ev eusr usang soon
correctional judgment and experience. here will always be unforeseen c~raums anc~;s
o make eac~tE case unique.

The rims concern is to ensure "Sleepers" ~r "#~reda#ors" are not endorsed into
the SNY. Tf~~Is type ofi inmate. is in#er~t on carrying out assaults ~n SNY inmafes aid
often has a dc~curnsnted off+liataon with a pri~~n or .street. g~r~g. When yoca are
reascrnabfy confident #hat the inma#e Is nc~t a "Steeper" nr "Predator," but are Tess
cc~nfid~nt fh~t his or har safety concerns are mor+~ #han his ~r her unwarranted
feeling of defenselessness, i~ is bei~~r to error. ~n the side of safety by placing this
inmate into the SEXY. As fhe number crfi inmates. requesting. and receiving SNl'
placement grows, so wil! the r~urnb~r ~f SNY beds. These fiacilities simply becarrre
housing for programming inmate$ why are willing not to prey upon rather inma#es in
exchange ft~r a feeling that #hey are less 1~[tely to be pr~y~~ upon, In #his scenario, i#
is necessary to indicate ~e~ the California, i?e~artmen# of Go~r~ctians (HOC}
dorm 12$-~. Chmno-Classification (Regular, and the endor~arnen# chrono Xhat th+e
inmate is "~pprc~ved fear ~~fY housing in that i~ appears he c►r shwa would be
compatible lty a SNY housing setting."

Mast. inmates a~pr~priate ~c~r StVY housing fal! into one of the follov+~ing ganer~l
ca#egorEes:

* Prison Gang Dropout

The. six major pris~rt gangs. are the Nuesfira ~amilia (NFL, Mexican Mafia t~NtE),
Black Guerrilla Family (B~F}, Aryan Brotherhood (AB}, Nor~hem Structure DNS),
end the Nazi ~.ow Ftid~.rs {hil.R). The Law Enforcement and tnv~stigafian
Unit (LE[IJ} must vatidate .these inma#es as dr~p~uts. This is evidenced in the



~~

llit~rdens
C(assfieation and Parole R~pres~nfiatives
Gorr~ctional C~unselar 111s1Rec~ption Centers
Classification ~ta~' Represent~t~ves
Page 2

Central ~i(e (C-Fife} by #}~e presen~~ of a GT~C farm 128-8,2,
Gang V~lidafionlfi~ejscfiran Review, signed by LEIU st~if icy accordance with
Gaiific~rni~~ Ctide ofi Regulatic~n~ ~CCR} Section 3378{c), deno#ing the inmata's
dropvuf .status.

Disruptive groin dropouts may also be apprt~priate S~lY housing populations.
Thy L~ll~ disruptive group dropout docum~n#anion is no# required if #he.
comm~fit~e de#ermines that tie inmate is nit a .threat to ether SNY inmates.

• Vicfim of Assault

i~ocurrr~nted information in the C-~i1e that the inmate has been a victim of
serious a~sault(s). Ths inmate may have. been assaulted be~aus~ of a
commitment offense or failure to ~cammit an orcfereci assault upon ancather.
This type of cage generally includes dynamics involving a group car. c~rnups of
enemies. '1~~ failure ~fi the. inmate to provide positive it~entif~cat~on of an enemy
ar assa{lant does n~af cause, in and of itself, r~je~ion of an inmate's need for
S~1Y :housing. However, there should be do~umentafior~ in the ~-Fil~ tha# .staff
have. attempted tQ id~n#ify #h~. ~~sail~nt #hrough ~flm~ type t~f roves#igation.

• '~ign~~ic~n~ Enem Con~~rn~

Te~fimvny ire ap~n court, as. well .as highly .~ubticized crimes (noi jest local #~, a
particular area), may generate the need for SN'Y ho~sin~, Additionally, some
inma#es may incur many enemies .for a variety of reasons. In these cases,
Genera! Papulati~n tGP) p#~c~ment in a non-SNY GP is difficult, end the case
should b~ considered for SNY placement.

lnma~e "snitches" or informants are. appropriately housed on S~IY when tt~~ir
activity r~e~arnes known Qn the GP, making v~ridespr~ad, yet nc~t necessarily
id~nti~ied, .enemies,

ti#her S~fe.~y Concerns

You rnav consider cases with other safety conc~ms far placement fits ar
remauai from a SNY faciEity. High r~atoriety, public interest uses and kno~nrn sex
offend~rss may experience safety issues that are signifcan# sta~~wid~,
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iimi~ang ether housing options. These cases coup also include an inmate's
request based an ~n unsubs#antiat~d fiear, prior housing in a SNY facility,
yauthfu! ~~pe~ra~ce., physics( car .mental di~abiiify, eta. When the inmate has
experienced multiple Administrative Segregation Unit (ASU~ placerr~ents due to
his ter Yt~:r claims t~f unsuccessful GP housing based on safety concerns,
in~ludiny commitment offense, fiarrner faw enforcement o€Ficers, former CDC
~rnployees, etc., they should be ~valuaf~~ for SNY housing.

'his cat~gary includes ..inmates wha have marriet~ across racial lutes ar..who
refuse ~ recognize inmate papulatian-imposed racial nr cuI#ur~1 lines, resulting in
enemy concerns making #him apprtrpriat~ far ANY ht~usi~g.

,Sometimes. inmates crate #heir own safety concerns by running up drug or
g~mblins~ debt, '~Nhile these behaviors shnuid b~ deaf ~nri~h throug~a the. Inmate
Disciplinary process, They ~o not. pr~dude the inmate:. from 4~~JClii1,~ SNP
housing. ~"f~e committee should irnpr~ss Capon such inmates that continued
canduot of a sirni[ar nature, casing enemy sifuatiQns on the SNY, may result in
less de$irable future housing, including placement on lnde#erminate security
kiousing Unit ~vHUj status. 

_ 
: .

1n r~eneral, take. a tiber~i approach #o placing an inmat,~ i~ a SNY and a conservative
appr~~ch on any considered action to remi~ve an inmate from
the SNY. The pri~nar}~ cflnc~rn merit always be the inmate's sartety.

A Ciassificatian Cammi~t~e r~ui~wing a .case far transfer to a SNY may t~~ve doubts
as to whe#hsr an inmate requires placemen# into a SNY. Remember, as ~ ~ener~l
rule, ~~ tha i~3mafe is r~quesfing SNY housing; has nad the behavioral e~pectatiorts
ref a ANY in~~nate explained t~ him ar fier and agrees to abide kay these expectat9ans,
and them is ~~ infc~rmat~~n to indicate:the inmate might be ~ "Sl~~per" or "Predator;'
#hen liberally refer. that inmate frrr S~fY placement. if yQu have reason to c{oubt that
tie or she. ~~ cornpatib(e ~r nt~nthreatening to c~th+~r Std :' inmates, dc~~ument your
concerns ar~d make an alternative r~cammendation.

The Classification Committee needy to clearly explain all considerations in maksng
the Si~Y K~lacernent or removal recommendation in the CDC Fflrm 128-G.
This consideration mss# always document the inmate's desire #~ ga or not gcr
~c~ ~ SNY. ~~ transfer ref~rt'a( should adtlress the Bauble- or ~In~le-yell status ~f #h~
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inmate, as w~#h any Inmate, Single-ceiling is not required upon arrival at a SNY, end
the sending n~fitution should ~xplair~ any "~"' suffix fey have. applied to allow the
receiving institution to determine if this issue ~continu~s to apply at theirfiacilEty.

The following are some spec'r~ic quesfiions asked regarding this. issue and Institufiion
.Division's perspective without tha added information gained from aface-#o-face
~ualuaton):

Thy inmate atated he or the is up~osed ̂fo tr~nsf~r ~o ~ StVY. ~haUld he yr shy be
referred for SNY anyway? In this instance, SNY housing'is rzo# a recomtn~nd~d
o~fir~n. lnma#es Mctus~d r, SNYs must be willing to te~ve the uncarnpramising,
tough.. convict image behind. ifi !~~ or she es not willing to get al+~ng without
cc~ntr~iling ether inmates, or willing to accept the kw~ak" perception other inma#es
wilt now. Fiaye 'of him nr her basetf ~n the SNY placernet~t, ether opfir~ns should be
~xplared. The CDC Form 1~8-G .needs to document where.the inmate #pinks tha#
he ar sh+~ can successfully program. .

Note. Ensure the ~orrec~ional Counselor #gas conducted a thorough C-File review to
address atl s~afiety ~oncems,

l'he inrna~t~ is ~-equ~stinq SNY housing, bu# the confidential file rotes th~rt hie ar stye
3s a Pr~cla~tor. '~h~uld he or st~~ be pr~ciuded from SN'~? Look a# his c~~ hsr safety
concerns and. +valuate his ar her predatory b~haviar. Talk to the ir~sfiitukion stiff
who work c3osely with ..him ~r :her (housing .officer, ~rtork supetv~sor, etc.) and
document their assessment. tf the committee determines that this. inmate should ~~
given an ~~perrtunity to program in a S~JY fia~i{ity, they should ~ocum~nt in #h~
chrono that the inmate has demnnstrat~~ some predatory b~hauiar. `f'hey sh~uid
also state that if #his b~havi~r continues, the inmate may be considered for
Ind~t~rmin~~~ SHU placement, putting him ~r her on t~atice t~~t furth+~r pr~d~tory
conduct will nat be tolerated an a SNY.

Now ~o you address it when the inmate needing S~tY tir,~sin~ .also fits the , ui~elin~
for '18~-degree housing? ~ocurnen# in the CSC Form 128-~ ~ha~ the inma#~ meets
'18th-degree. h~usin~ guidelines, but SN`r' placement needs override the 18~-degrea
'1SSl1+G'S.
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How dc~ Yc~u address an inmate who.. requests SNY plar~ment, but also fib the
criteria fior iifiinimum Support Facility (MSF~usin~ to #his. rash, we need to
carefully r~~tiew the reason~s~ for r~ques~ing SNY placement. There are many
MSFs in the state and it is,,unlikely that thy: inmate would b~ unable to program in at
least one of #hem. It ~hauld be the exception #a ~ec~rnmend placement ofi an
MSF-eligible: inmate in a SNY, but i~ 3s possi5ie.

Since we h~~ve deterrr~ined tha# SNY ho~rsinq should be liber~aaly ~t ~ . rcyved, ace vrr~
~oinc,,~~#~ .investigate an inmate's claim that he or She ~t~;~s assautt~d in ~unt~r:jail,:
Caiifomia Y~~ukh Aufho~liy, or while on paroleJproba~on in the ~mmunrty due to phis
or her comrnifime~t oft'ense? 4'~s, 1)Vhether ~onsid~cing S1~Y housing or no#, we
sh~utd investigate .and identify any potential enemy who mad come fio CDC,
i~ passible. The resut~s t~f the investigation should then b~ dt~cumented on the
inmate's ~I~C l=oan 81'x, N'~ti~e of Crt~ical base Informa~ror~Sa~ty of Persons.
This is a s#andard coun$eln~ r~sp~nsibility.

1M~at ifi the inmate fits the guidelines far Sl~#1` housinr~, bu# his enemies ~t each o~
the ~NYs? rr~ all ANY cases, the rqunselor ~s r~~ponslble to conduct exhaust+nre
research r~,c~arding the validity and necessity ~r all of the enemies listed. a~ the must
~ppr~a~rria#e piaoement option before taking khe inmate. #o ciassifica#ion.
The ct~uns#:tars for. each of :the enemies listed will work with .one anotf~er
telephc~nicaily t~ attempt to resolve enemy situa#ior~s.

In same instances, fi#~e reasons for being an enemy run toy deep .and the passion
surrounding the situation is too grca# ~to attempt #n prograjrr the inmates ~n the same
facility.. Thi ,may b~ the case with ~~defendan#s w! fen orae inrnat+~ testi#ied against
the. other, car it may occcar when one. inmarte~ murr#ered the other inmate's family
member. Siaff need nnf a#tempt tp resolve such obvious enemy situations.

In many uses, ~t~wever; the. situation may have arisen from minor issues, such as a
fstfigh#, witYj no serious ram'~icatior~s, or a "disre~p~cY' issue.. In these cases, both
inmates ma;~ :b~ ready t~ drs~p the enemy des ,nation used ~n a vriNingn~ss #o get
along with tither inmates Ei~aing a condo#inn of SNY placement, At a minimum,
enemies sl-~auld be interviewed. at both inst~tutians to attempt to resolve .the
enemy concerns. This provides more SNY p~a~~ment options for both inmates.



t- _ ~_.

Classification and Rarole Representatives
Corre~tianal Cauns~lor Ills/R~ception Centers
Classification Staff F~ep~es~ntativss
Page ~'

wn~~~V~r tn~ r~~~f, a ~~C Firm 1~~-B, Chr~nn-General, should be pfa~ed in the
inma#es' C-1=31es #o document efforts to resolve tha issue. The CDC. Form 128-B
shah contain fhe r~qui~ite three elemenfi~:

• Stafements ~f lnm~te ~Jne.
Stateme»ts of lrarnate Tuvo,

• Staff det~~rmin~tions.

I# the inrnat~s are fcrUnd compatible, the Ct}C dorm ~1 ~; 1V~tice of Cri~tcaJ Cass
lnfcarrnatir~n-Safety cif Persons, shall also be updated far each inma#~.

What if them are enemies at aIi SNY~ and rte appropriate S~1Y can b~ ciearecl by
workcng v~rith the inmates end instif~tttions to delete ~rtemies? 1# #here is +one .inmate
enemy ~c~r 'two inmates if ~absc~lutely necessaryr) at an appropriate SNY whose
enemy situation can nQf be resolved based ~n` nt~n+iews, then stafif should ~~nsider
clearing that St~Y by moving the enerny(ies) tc~ another SNY appropriate to #hat
irtmat~'s ne~;+~, By research9nglcoordir~ating with the other ~t~`f nstituiic~n staff, the
one SNY may be cleared of enemies. It would be ~pprc~priate' in these: cases. to
contact ~ Classifeati~n Serv'~~es Unit ~C~U} Facilr"ty .Captain ~o discuss. #h~ .case y,
be~or~ ex~r~ n~ effort in #hip endeauor. In some cases, tt~e SNY issues may.. b~ 9
resolved by usfig an adm nis#rative override {prc~babiy "ENE" or "BEHU} t~ place fhb ~
inm~at~ with ~ Leve1 IH Classificafian PlaGemer~ score, fpr example, in a E.~uei 11 ~'
facilifY apArc~priate #phis sensifive need issue(s~. ~ f

~f
1f no appro~ri~fe ANY can be cleared, the next option. v~a~rld be a Pratecfiive •~
H~usi~tg Unit ~PHU) ptacem~nt. 1f the PHU plac~m~rrt aFsa proves inappropriate, ~
kh~ rasQ sl~~~uld be referred to ~e~arkrr~~~t~1 Review Bard {DRB) for ~u#-~fi state ~ .
placement consi~er~#ion. It should be no#ed that out--of state transfer requires the ~ ~
inmate.'s ~r~currence and mad ~~ke a protracted p~r~a~ to complete. 'The last resort '~
for a peo~r~tmming SNY type inmate would tae ~SU or Indeterminate SHU housing:. '~ ~"
This ptac~rnent must be pre-apprav~d by the. CSU SHU ~ac9lity Cap#ain ~r ~hi~f
and mus# be reviewed by classification at lest every 18D days to reexamine ~5
alternative pla~em~nt ~o~sibillti~s.

ap di SNYs have dif~ar~nt criteria? They have no different criteria cancaming
SNY issues, brut would have exclusionary criteria related #o some medical or mental
health care needs. For exam~Ie, the Califamia Substance Abuse Treatment Facility
and ,state ~'risan at Corcoran would be an appropria#e p4~cement for inmates
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t'e~tltrir~g 1Nh~elChalr access (i7P1N~; Mule Greek State Prison or Califami~ Stake
Prison-Los Angels County ire abfe to ..house enhanced Ou#pa#ient ~Et}P)
Leve! of Dare inmate. You sh~~id not. recommend p:~~em+ant #or ~n intnat+e ors
hest-sen~~tii~e medication in Calip~tria Mate Prison. The custody end classifiication
jeu+~ls also differ based on sentence, history,. and class~oaf~on piacemen~ .score.
.However, the e~eterminatiort for routine GP car SNY housing i~ cnnsisten#. This ~s
because; ANY housing is truly a GP placement far inmatas whn simply wish to live in
~ nonv~olen~E environment for this reason, rigid Gr~f~ria would be seifi defieating.
You may receive EflP or ̀[?PV~f inma#es on a 5Nl' for housing who have no ANY
concerns. ~~Ist~, when an instrE~rEion converts tc~ a ANY, an existing population rt~f
inmafes ma}r remain far "FAM,~ "1NOR,~ or "SC1~,"with no special ease factor,

Are SN'Y inmates ~xp~~t~c3 to return "~o ~GP'~ Unlike ASU and. ~HU, a programming
~i~Y inmate i~ na# generally e cted to ~tum ~o ~P. This. is bec~us~ the SNY
housing, 1Cl ~t1C~ pf 1~S~I~, adds a label or stigma to .the inmate. However, as tie
inmatf;'s ~class~flcation placern~nt ~c~ra degreases, he or she may experience less
pressure from lower ievel.p~ers. 'Ti~sse inmates sh~ulci always be ~an~i~der~d fior a
MSF or ~th~~r priority placement when qualifed. if the inmate was placed an a ~~IY
based upcin his or her you#hfiul aPpearanc~, the Cfassifica#ion Ct~mmitte~ rr►a~y
cons[der this case for transfer t~ GP when the inmate has pf~ys caliy matured,
he ar she +nrishes to be ht~used in a GP facilii~. There is nt~ absolute preclusion to

releasing a ;>NY inmate to GP if it can b~ safely acaornpiished.

Haw can a ANY facility deal w's#h en inma#e. who bectames a rr~anagement canc~rn
~ruhile on the SNY? These #atpes of cases are. binning tQ manites# themselves in
our ~T~Ys, ~eneraliy, #hey fall intca t1~r~e basic categories:

'i Nuisattc~ management concern$ include non-SHUabf~, ndnvit~lent disciplinary,
drug us+ rs, program 'failures, genera! noncompliant inmates who are not
~ansider+:d a security ~}~r~at.

These inmates ors subject to the CCR disciplinary dispositions and penalties.
`These include credit loss, .canteen lass, privilege Lass, drug ~e~ting, etc.
In adr~itian, if their classi#icatlon score increases, theym~y be~m~ .candidates
far incte~s~d cus#ady ransfer~. With 5NY ns~isance inrnat~s; these options
remain the same as wifh t~P inmates.
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2. SNY inma#e~ who commit staff assaults, but are not a~saultive #a o~fier SNY
inmates.

Thus inmates are ~{so subject to .the GCRs and eligible for ASU ..and ~HtJ
housing. if the Institution Classification Committee {ICC) assesses and imposes
a SHU ̀term, once the 9t~mate senr~s his or her SHU term. absent further
behavior, i~C must evaiva#e the case ar~d make an appropri~t~ ~car~m~ndatian
f~rr GP or SMU Ind~t~rminate housing. Th~s~ nma#es ~{o return tc~ (~P provided
staff- h~~~e responsible ~xpec~tatians that they will be safe .gin the ~P trousing
+nits. li~ #heir 5~1Y ~as~ fac#ors remain after the SHU term .expires, absent.
Further ~~ha~viflr, they may b~ considered #or return fo are ap~r~priate ANY', 1f a
SNY inmate repeats Phis iyps c►fi b~haviar, an lndet~rminate ~HU pfacemen#,
foilr~wing any irnpc~se~ SHU ..term, wo~Id be ~ppr~priafie. Placement an a
'J EO-d~si~n facility wiN continue to be und~esirab3e.

3. Those SI~Y inmates why became pred~tQty or display repeated
inma#e-assauftive behavior toward ~athe~ SNX inmates.

Again, t~~e~e inmates are subject #o a SHU term. As stated above, ttaese _ ..._
inm~~es :may be returned. to ~P, an appropriate ~i~Y, or h~ p#aced on
lnd~terminate ~~3U status. Gne assa~itive offense by a Sh1Y inmate, by itself,
dogs not make return to SNP' placernen#.inappropriate if tl~e circurnsta~c~s lead
the IGC to kielieve tt~~ ofEsnse was isolated. Thy i~m~te returned to a SNY
fac~(i#y .:hall be advised #hat further assauitive behavior rraay result in
lndet~rminate SHU status.

Linder n~ clr~umsfiances da we place an inmate in GP if w~ believe #hat t~is or her
safe#y wouic! b~ ~hr~af~ned by such housing, ynur ccrrrec~onal judgm~r~t is .critical.
1t is impork~+nt not ~o confuse SNY placement wit~r PHU pl~cern~nt. The PHU
housing is fir more limited end the. placement criteria fiar .mare rigidly controlled.
Referral to 'kh~ DRB is appropriate when IGG requires FRB action to place a
particularly c~ifi~icui# case ar an taut of-state case. 1lVh~r~ ccstrsideri~►g an inmate for
SNY placsrrcnt:

• The ir~m~~te does no# have to pCove "absalu#e" safety conc~rnslsnemy concerns
for S~tY ~7lacement.
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• He or sh~~ does nit iaave to be a "validated" dropout to ~hav~ "valid" ~an~-related
safety~~concerns.

The inmate dries not have tc~ have testified ~n ap~n court #~ have an "informant'
or "snitcl~i'.stat~rs.

It is better tc3 place an inmate who udoss nit need" St~Y housing in a ~i~Y thin to
.place art inmate whQ "tfoes need" SNY housing in GP because he car she hall na
evidence o~ the ANY need. Again, the above guidelines ire rtat inclusive of a#I the
reasons fior ANY placern~nt.

If yQu have gray questions ar require additional clarific~tior~, please cs►lI Bert l~oweil,
facility Captain, CSU, or Jiff Diggs, Chief, CSU, at X916) 322-~~4~.

-R
epu Dir~ctar (A}

lnstit ions C►ivisian

a~: ~dw~rs~ S. Alamei~a, Jt. Michael H. Jaime Ernest ~. Van.Sa~nt
David "Tristan Me~ie M. Koshel! Linda R~~nda
Micl~~e1 T. Pickett Roderick Q. Hickman Jeff Digs
Wiliam A. buncan Gregory W. Harding Glnria.Rea
K. W, P~run~ M~riiyn Kalvelage ill, B. ,lbnes
Ana Ramirez-Balmer John R. Dep~t~ A~ad~my Administrator {A~
Sandi C~r~ut Yvette M, Wage ~Jmbu~lsmen's C?fi~re {7~
Wendy Stiff
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~~~41ei: t`viC}~tii~lCA.'~'tnfJ 7'C~ i'vtEiV~ORANgtfl~f DATEC7 F~~Ri1kRY '19, .2002, SEI~iS11'NE
~3};:ft).S '~.4?~~ F'1..~E~,:~'M~aV7' C'~NSJD,E'F?AT'IONS, F~~GARt~[NG N~tlSt~4G
5T~hlSET1Vi~ N~ED~; 1~'AR1~ ~i.IGIHL~ 1t~MA"I'~S WlTH Uht~t~Spt,VED ENEMY
Ctt~Jt;cC~N~

'{'lei; rri~~t~~~r~nr~um mrac3ifies ~;olicy stated in the February 'l9, 20.02, tnemorandurn,
St.~rsi~~ve N+~Cds YF~rc! PlaCem~itt Co~asidet~tiotls, Effective immediatoly, the
:~UtI')Uft~.atit)Et ~~f. alC3Using Sensitive Needs Yard (SNY)-type inmates on
In~I~t~~rmictaL'e Security i-tousing Unit jSHU~ s#atus, based solely. nn ~nen~y
~~3rc:rt~s, sl~al! rcr~~air~ I~eparkrnental Review ward {pRB) approval,

7~~~ ~,~,rcilic change_ in #h~ above naiad memorandum conc~ms ;page 6,
fo~rrt~, ~:~r~c,s~nh. Y~E~lch states. ~n na .~thaf as a last resor-= t—ANY-tvR~ ir~rnate may
br~tro~r:~e~ci on :(i~dr~~~rminaCe 5NU status wilh the approval `of the Cttief,
C:~7r~~tlon 5 rv1~~:~ n,t ~ or ac i y ap

'i~li~ cxr~c.~nt Qf r~;r~~.#o~~stn~ inn~atEs with 5NY Ease factors to Indeterminate 5HU
sf<~t~~;l 1a nn# frsca3ky sound nQr does it embrace ihr~ ex#~ctation ~t►at inmates wl~o
aricct ~a~lY plac6tnent ~considera#ion, and who .wish to p~r#ici~ate in tha{ Type of
C~es~eral }~ap~~latia~ proc~r~r~z, will depart from their personal differences wi#h other
inr»saies, inm~kes w'rio desire to five in a SNY enviranrriant must leave bei~ind tlic
h7b'sts Ord tlisrU~tiv4 t~cttavior that create #e5s serious eC~emy sltu8tia~s associated
Willa cJ7n~ ra~tivity, v~CEimlzatlan of other inmates based ot~ fhefr criminal r~ffense,
ii~tfight., vriih rya s~nous ir►Sury, ~asf grudges based an uhp~id drug debts, etc.

~t~~~f u~~il! need to expi~ln to the 'snmzte that past problems need #o be
iar{=iy~nN~tgof~cn a~ ~ pert of being placed In a SNY. li there is ane ircrnate enemy
~~! an ~~propri~t~ SNY vuhose enemy situation .cannot be resolved based on
ire#r•:rviU~n+s, tf;en ~t~ff sfiautd consider clearing tha15NY by mavinq the enerny(ies) to
:~nnthC~r ~P~tY ap~rc~priate to ghat inrnafe's needs.
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if nu a~prupri~t~ SNY cpn he cleared, the next option would b~ a Protective
t tai~sir~c~ Unit (F't~~Lf} ~1acQm~nt. if the l'HU placemont also proves inappropriate,
the c~►rc ~hauld bQ re~rteci to DRB ti~rith a recorrtmendatian .tor alternate haustng,
:~ca~i~ :+. n~if-oF state ~,lac~ment consideration-or indeterminate SHU !f ether #actors
~~~ ~~~~~r-:~~t, It st7ouk.! ba noted fhat out-of-stale transfer requites the ,inmate`s
c~3c~~~~rrrnc;u r~~~cl may ic~ke a ~rotra~ted ,period to complete.

lip ~1! S{VY ~;;es, institufion staff are r~5p~~7s ble to ,canducf e~xnaustive research
tcgardinc~ 'tl~: v~Iidify and necessity fot all enemies lisked prior #o referring a case io
~I:C3.

l~~zfit►~#inns ire ~nco~~r~ged f~ con~ack the GSU for assistance in identifying
ytarc:~nerRt options ~~rir~r t~ referring cases to the DRB.

if yc~u tr.~ve any ni~~sti~ns ar require additianai clarificatiar~, phase call
Li~ul;~ (~.i~s~~1a, ~t~icf, rSU, a# {~18j 322-254, or via e-mail at
f i~~c}~~;ftl~~~tt~~~",c~rr;c.;~,c~ov_, or Bart i~owe~l, Facility ~a~tain, CSU, at
(91ti} X45-1x10, car vin ~-mail at Sartor~.Powell rDcoLca,.,gov,

1~~1, fti. U~1t~iC<f~C~
fl ~uiy C?ir~c#4~
inylitutior~s ~ivisir~n

r;~; ;-tI;J,~rri S. Aiai~~~icia, ,lr.. David Tristan Rosanne Campbel3
W~r~-~y ~Eit~ Frr~esi ~. Van Sant ~, t~. Mitchell
lC~,titicr~n K~~sh~n Roderick Q. hiickrnan Jim L'Etcaile
St~v~n t~ioo:~;: 713omas Moore Marilyn K~Iveiage
',~vc:tt~ t~.~. P~:ye M. Shopl~errt Rick Ursnz
Jan ~Syle lion Smith Linda Riar~da
~f. Gr:~r~nis Gloria Rya, Jana Rodriquez
C7~F~c. ~~ncf~cz t'aui Be~to{arides Ombudsmen's Office ~7}

Sort Powell
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Department of Corcecfiorr~ and Rehabilitation

~~~ P,ssaciate Directors, Division o~ tidult institutions
MVardens
Ciassifivafion :Staff RepresenfaEives
Classific~tian and Paro(e Representatives
Correctional Counselors Itl, Reception C~nt~rs

subject: S~t~SiTfVE ~fEEDS YARC~ PLAC~I'~EhtT COhtS1DERATIt~N t=£}~ VALIDATED
PR~SQ)~ GANG DR(~PUUTS

T"r~e purp.ase of #his memorandum is to revisit ttie attached February 1 ~, ~Q~2,
memorandum titled, Sensitive Needs Yard. Placement Considerefion~, and reaffirm the
~ir~ction provided as it relates to the pla~emant ssf validated prison gang dr~poufs on
Sensitive NEeds Yards (SNY).

specifically, inmates validated as active or inactive prison gang members or associates.
by the Uffice of .Correctional Safety. (QCS} are ineligible for SNY p.lacemsnt. Only those
validated inmates whose..status has been changed to "dropout' by C?CS may be
considered fior SNY placement. An inmate's prison gang :status may only be verified
~.~ifh the presence of an unmodified California Department ofi Corrections and
Rehabilit~tiQn corm X28-B2,.Gang ValidatianlRejection Review chrono.

Institutions. may have unique uses where. a compel)ing reason exists to consider SNY
~lacernent tha# goes outside the direction provided herein. In these cases, the institu~ian
is directed to refer tt~e case, via the. Institution Class cation Cornmiftee, fo .the
Departments! Review Board for review and consideration.

If you have any questions, please contact Chris Brown, Facility Captain, ClassiPicafion
Services Unit (CSU), at X916) 445-1814, or Pat Kennedy, Correctional Counselor I11,
CSU, of (.916) 322-4730.

or (A)
Division of Adult Institutions

.Attachment

cc. Kathleen Dickinson
,day Virhel..
Tanya Rothchild
Ross. Meier
Chris Brown
Pat Kennedy


