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Debra Cornez, Director

Office of Administrative Law

300 Capitol Mall, Suite 1250
Sacramento, California 95814-4339

Dear Director Cornez,

We respectfully request that you conduct a priority review, per Government Code Section
11349.7, of item 22 in State Allocation Board Form 50-04, Application for i unding,
incorporated by reference in California Code of Regulations title 2, section 1859.2. This
regulation, known as the “60 Percent Commensurate™ regulation, requires certification that the
School Facility Program project cost estimate, developed by the architect of record or the design
professional, indicates that the estimated costs for construction of the school facility project are
at least 60 percent of the total grant amount provided by the State and the district’s matching
share.

It has come to our attention that the regulation may lack reference to law, a required standard
assessed in an QAL review as set forth in Government Code Section 11349.1. In additionto a
possible lack of reference 1o law, this regulation may actually contradict Education Code section
17070.63(c) which provides that school districts shall retain any project savings achieved by the
district’s “efficient and prudent expenditure” of funds and use those savings for other “high
priority capital outlay purposes.”

Of further concern is it appears that the State Allocation Board may have received inaccurate
information when considering the adoption of this regulation in June, 1999. Subsequently, the
OAL was provided the same, possibly inaccurate, information when conducting its original
review of the regulation in 1999.

The attached Final Statement of Reasons, submitted to the OAL 1999 by the Office of Public

School Construction on behalf of the State Allocation Board, describes the reason for the
regulation “to prevent districts from circumventing the intent of the law in regard to grant
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apportionments and the use of project savings.” The document goes onto provide, under
“Example 1,”the types of uses of savings that are “not eligible” under the School Facility
Program. The ineligible savings uses listed include swimming pools, enhanced athletic field
development and enhanced non-teaching station facilities.

We do not {ind any reference in law that prohibits capital outlay from including swimming pools
and enhanced athletic fields. While there may be merit in considering legislation to limit the use
of project savings, the law does not currently provide such a limit. On the contrary, the law
states that “any savings " obtained by the district “shall” be used for other high priority capital
outlay purposes.

Furthermore, please see the attached State Allocation Board transcript dated June, 1999, pp. 30-
31. In his presentation to the board, Mr. Hancock, assistant executive officer to the State
Allocation Board, states that the 60 Percent Commensurate regulation was necessary because
some school districts used savings for “areas not approvable under the program.”

We believe Mr. Hancock’s statement to the board justifying the 60 Percent Commensurate
regulation may have been inaccurate for reasons previously stated.

Sincerely,

Dot

Darrell Steinberg, Chair
Senate Rules Committee

-

cc: Senator Alan Lowenthal, Chair, Senate Education Committee

Attachments



FINAL STATEMENT OF REASONS

Title 2, Administration

Division 2. Financial Operations

Chapter 3 Department of General Services
Subchapter4.  Office of Public School Construction
Group 1, State Allocation Board

Subgroup 5.5 Regulations relating to the Leroy F. Greene School Facilities Act of 1998

Application For Funding, Form SAB 50-04 {Rav. 10/39)

Spectfic purpose of the regulation

To amend the Application For Funding, Form SAB 50-04, to require that all raquests for new construciion
funding inciude a cost estimate for the work in the plans and specifications and any deferrad items of
construction that Is ai teast 60 percent of the state and district funding for the project. To amend the form to
make non-substantive changes.

Need for the regulation

Regufation Section 1859.103 provides that a district may expend the savings not needed
for a project on other high priority, capital facility needs of the district. Several situations
have surfaced that allow districts to receive an excessive amount of project savings,
theraby diverting significant amounts of proposition 1A funding to purposes not
otherwise eligible under the SFP,

On June 23, 1998, the State Allocation Board (SAB) adopted an amendment to the
instructions on the Application For Funding, Form SAB 50-04, which adds a requirement
that the plans and specifications (P & S) must include a cost estimate for the
canstruction work represented in the P & S that is at least 50% of the tota grant amount
and the district’s matching share. The SAB instructed the OPSC to file this amendment
as an emergency to Immaediately prevent districts from circumventing the intent of the
law In regard to grant apportionments and the uss of project savings.

- faciliies for a specific number of pupils. Plans for some projects are being submitted
that do not provide the number of teaching stations for the pupils that Justified the grants
or do net include support faciities. By eliminating these facilities 2 large amount of
artificial savings is created. Some districts are proposing to use these project savings on
items such as swimming pools, enhanced athietic field development, enhanced non-
teaching station facilities and other facilities or development not aligible under the SFP.
The SAB is not opposed to using savings for these items, but not at the expense of
providing adequate teaching stations and support facilities for the pupils who generated
the grants. The Application For Funding, Form SAB 50-04, already requires the
applicant district to identify the grade level and number of classrooms in the project in
sections two and three, respectively. Adding the 80% requirement will ensure that
adequate facilities are constructed with the grant amount provided by the state and the

L__c.:listrict’s matching share, :

//Exarnpie 1: Pupil grants are calculated to provide classrooms plus all necessary support
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Example 2. A school district receives a new construction grant to provide classrooms for
500 elementary pupiis which requires that 24 teaching stations be providad within a
grant amount of $3,120,000. The district is currently leasing a large number of
relocatable classrooms and proposes to buy them out at a cost of $40,000 each, which
equals 3960,000. If this were allowed under current regulations, the district would realize
project savings of $2,1680,000. The OPSC does not believe that it was the intent of the
law to allow a windfall of savings such as this. In this exampie, 50% of the grant amount
is $1,872,000.

The 60% requirement for modernization projects has already been included as an
amendment to the final regulations that were submitted to the Office of Administrative

Law on June 15, 1998,

During the public comment period staff identified six non-substantive clerical errors and
changes that require amending page 1 of 4 of the Form 50-04. These changes have
been included in the certification request and are identified by undertine and strikeout in
paragraph 1, sentence two and three, paragraph 3, sentence three, paragraph 4,
sentence eight and paragraph 5, sentence three and six.

Technical documents relied upon

Nang

Section 1859.21. SFP Application For Funding
Section 1859.50. Calculations to Determine New Construction Baseiine Eligibility

Section 1859.70, General

Section 1859.74.1.  Site Acquisition Guidslines

Section 1858.78. Additional Grant for Site Davelopmant Costs

Seclion 1859.81.1. Separate Apportionment for Site Acquishion and Design Costs
Seotion 1889,100. Restricted On-going and Major Maintenance Fund

Section 1859.101, Districts that are Exempt from the Specified Annuaj Deposit

Section 1859,102. Maintenance Plan
Specific purpose of the regulation

To amend the date referenced in these regulations for the Application For Funding, Form SAB 50-04 (Rev,
10789}

Newd for the regulation
ltis necessary to amend all regulations that reference a form when the form is being amended.
Technical documents relied upon

None

Alternatives to the proposed regulatory action that would be as effective and less burdensomne to
private persons.




The SAB finds that no altematives it has considered would be rmore effective in carrying out the purpose of

the proposed regulations or would be as effective and less burdensome to affected private persons than the
proposed regulations,

Alternatives to the proposed regulatory actions that would lessen any adverse economic impact on
small business,

The SAB determined that the proposed regulations do not affect small businesses.




: ‘J'TA FFMF’N T

T _ 'T?eﬁnfsc,&’//a‘!—"
- ASSEMBLY. MEMBER WILDMAN Aye :

ASS’EHBLY MEMBER FIREBAUGH: ‘ A-yé' :
mm Mcc;m:m- aye..
: _DUW‘A-YNE_ BROOKS: Aye.

SENATOR ALPERT: Ave.

10

i1.

. ;Lé- |
13
14

16:

17

28]

24 ]

25 |

: reg:ulat::.en,' that that deflnltwn be"ED' "p.erc:emt'df'the'»

total grrants provu.ded In ether words, the wark J.n the

SENATOR JOHNSTON: Aye.
CRAIR PORINI: Aye. Opposa-d?' ) Next i‘temf?--

zvm.‘ HANCOCK : Madan Chair, the last item ox

ch,augsa to the ragulatlons for new construc‘ta,on _
. projacts. ,Wa refe.rred to J.t as a cemmensurate
'reqﬁua.repent almply hanause we are try:i.ng to d&fim &

method by —— a def.}.nltlon that woul.d requa.re the eqst

the ammmx of gramts that are dlstrihu‘t.ed for tl:at

project ’
In t;h:x.,s partlcular case, we a::e suggaStlng that
the def:.n;t:.nn o page 332 of - part way down in t:he '

mgd?w;%}qegﬂpgﬁqlonsf wh:l.ch woula bfe;.g

plans and spec:s shculd represent 60 parcent or mere of

the total grants. This q.s done for a s:unilar Teasen.

SPEC
000148.

“that we had under the modernlzatlon prcxgram_ whei.:ce there 5

119 Bl

'I‘ab' 12, page 331, has tc do with. a recommendatian for a

of a new con.s'bructn.on prcjact funded by the Board. um:ler '

the smhool :Ea,c::.lltles progragm to hava & relatiansha.,p to _' '

- 30 .

o Northern california Court Réporters {916) &3'\"53-.‘49.;19_




! {?ﬁ? %/6 l.zt'l’;!‘.acnmﬁn‘c ©

. a,g‘e Two -

- were snune concerns that spne’ of the, projects were —

fzhe J;ema:x.nlng money was heing clam&d as sav:Lngs for

4
: use . in crf:her az-easr___gfl: appravab‘le under the prpgram_,
..’-—-"_"" comzmemt. - I
This then w-ou:!.d he a sugugestimn to’ adop't a ragula'tion '
/ ' :slmilar for the new constructlmn prpgram.--
7 CHAIR PORINI._ All rig‘ht- A.re there any
/

f_- '8 ‘_qpe‘;ta.cm-s a:r c@mmenta«s by mem.bers? I,cs thea.-e anyone :Ln

9| 'the andience who Wants to test:i.fy c.m f’.hls ;mue,? ezkay;_

1{! DB I hava a mb'tion" _ ' .
" 11 SR ': Assmmmr HEHBER FIREBAUGH' 1'11 mave it

12 { S C’.HAIR PGRINI.,‘ We have a motlon. '
Py wwawa BROOKS: z,s,eeona.. T
.' 14 ) . Gﬁkm Pm&INI. And q"is'e.c:b.nd.‘ : -A'i'l".:f:,',n,aég ix{ favor
| .15 _indicaata wit}a a,ye. ' n | .
_-1:‘5.'.,' . Assmm* Mm WILUMAN ',lef-e”."

',  '.17_' ) ! ihssmx.y MEMBE-R anavc;ﬂ. - Aye.

cas | mmmeamm Aya- o

o] Bawnxmn HRO0KS: AY%¢

"ﬁ ,ab q)k ,,| b
Phike RNECE ._‘ r&n,. T t-"\‘ (il l .
','._; weag K -uw-;-'em 4 - e

21 R SEHA‘EBOR .mmrs:mn Aye. it

-..‘r-w1

22 | ."- eH,zs.:m wpenm:{-‘ Aye..,- Opposeﬁ" e A .
‘-2-;3 -_m{, mum*cm.. l&a,dam Chair, that i the end af the
24 | -_._a.genam fm: toﬁfay;, Hawevear, 33 Wo‘lld 113‘3 t“ due"t ﬂ"e

3'_5'_ e Board's atte.ntlon to the 1tems beha.nd the Ye;low che;r

L .'"-f-' " | L . Rt

represented enly a- very s:mall particm uf the g::ants and o

SPECIAL [ i) iy

P

Ftorthern Call,fprnn.a c':ou:r:t Repo:rtgj;ﬁ €916) 4:35«2!’@r

Tt e s e o e




